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Deal- ! M S .  Dol-tch: 

I'liis i s  to ad\,ise you. i n  nccordancc. \vil l i  Section 1 ,  1306 o f the  FCC's rules. that on May 
14. 2003.  I h r r )  Drake. I'rcsidcnt ol'Bacli!,ard Bruadcasting I~loldings. l,l,(' ("Backyard 
Utoadccislin~"). Anne Swanson ot  this ol'licc. and I met with Siniun Wilkie, Chief  Economist of 
thc ('nmnii\sion. and .IniiatIian I .e\)!. Deputy tlcononiisi. of thc Cornmission's Oilice of 
Strategic Planning a n d  Policy Analysis. lo discuss Backyard Broadcasting's concern that any 
re\ isioii o f  the  clcfinition of radio niarkels, lxirt icularly a refomiulatioii based on geographic 01- 

ccononiic data. such iis Arbill-on's Radio Metro Markets data, ~ . o u l d  competitively disadvantage 
small. rcccntly established companies vis-a-\,is larger and more entrenched radio owners. 11'lhc 
FCC nonethclcss adopts such a change. Backyard Broadcasting strcsscd the importance of 
g-;indfathering and allom ing fl-ce Iriinsfcrabilily o l a n y  tion-compliant cliisters and of giving all 
participants in ~i market the ahilit) lo increase station owncrship to the levcl o f  the largest 
grantlfalhercd cluster.  

I n  addition, i f t hc  Coniniission sliould adopt ;I geographic or economic [narkct definition, 
Biickyard urged tha t  the Commission also provide that samc-service, in-market stations without 
substantial ovcrlap be treated as a single station tor computing a licensee's ownerhhip l imil i l t iol i. 
This exception would reflect [ l i e  reality tha t  later entrants to a market may have Lo combine 
SC\,~I;II Class A FM st;itioiis serving different areas lo obtaiii !he Scograpliic coverage area of a 
single ('lass c' l'h,l s L i t i o n .  1'hc ('omniissioii's existing sanic-servicc simulcast r ~ l l c  (47 C:.F.R. 
3 ..1..>550) c u t ~ l d  provide r l t i  apploprialc st3tidard ihr dctcrniiii ing \idiclhcr overlap o f  principal 
coiiiiniinit\: conliitirs i s  "substantial." 

,> 1 

The enclosed handouis ~ c l - e  distributed at the meeting. 
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As rcquircd by section I .  I206(b),  t w o  copies of this lctler are being submitted for each of 
the above-refcrcilced dockcls. 

Enclosures 
cc (wI/o CIIC.) h y  lclecopy: Dr. Simon Whkje” 

Llr. .Ionatlian D. Levy 



' ( 'he Substi tut ion of Arbitrun Metro Data T o  Govern Local Market Def in i t ion  Will 
Hainstrinfi Small and Medium-Size Group Owners Seeking To Compete Effectively with 

Mega-Croups in J~.ocal Markets 

MM Docket Nos. 00-244, 01-235,01-317 
MB Docket No. 02-277 

Hiicky:irtl Hro;ulcasting is i t  small, irecciill y estahlislicd independent company, dedicated 
to local i~adio. with a intal o f 2 2  radio hroatlcast stations in the Muncie, Indiana (Arbitron Metro 
R a i i h  201 ), Olean. New York ( i l rbitroi i  Metro I<mk 207).  Elmira-Corning, New York (Arbitrun 
Mclro I<ank 31 3 ) .  Williamspot.t, Pciirisylviinja (At-bilroii Metro Rank 259), and .lackson, 
Mississippi  (Arli i t i .on Metro Rank 1271,  inukets .  

l 'ci conipctc cflCcii\;cly ; iyinst mega-owners mjlici can sprcatl their  risks over scorcs of  
!itiii.kcts. s ina l l  group ownctcs l i k e  I3ackyartl nccd thc ability to  cluster stations pursuant to the 
wn ic  I tiles iiiitlcr which l l ie  nie~;i-ccinsoIitli~iors I iavc already buil t  their businesses. 

o I l csp i t c  i t s  trclativcly Iin1Itccl I~CS~IIII~CCS, Hacl;yrc dircct ly coiiipetcs with some o r t h e  
liii~gcst consolidatoi~s, including C'1c;tt~ Cliiiiiiicl i n  thi: Jackson, Mississippi, and 
\VI II iiiriispiit.l. I'ennsylvailia, markets, Inl ini ty .  I-ntcl-coni, and Citadel iii the Olean, 
Nc\i' Yorh, tiiarlid. arid ( 'i latlel i n  the Muncic. Indiana, inarket. 

Opei-itting under tlic C S I S I I I I ~  t-iilcs iiiid ni;trkcl tlelinitiutth, IIiesc mega-consolidators 
\ \CIW able to cstal i l ish cl ' lcctive ;t i id cl. l icient cIus1crs orstat ioi is iii various markets. 
spicatiiny tixccl ciists iiiiioiig stiitioris within a tnarket and risk among stations in 
sc\cI~;II  Il l;l l l%cts. 

I<ccciil citii.;itits l i ke  ti;ickyatd i t i i i s1 b c  a fb i t lc t l  ;I level  playiiLg field 3s chcy IIy to 

;Ion m i  coliipclc ;igainsl such iilrcatly I;trgc and doininant competitors. This mcans 
,'iIliiwing IICW cnttuitts the saiiic oliportiinities to crcatc viable station gl-oups capable 
orci) i t ipdi i ig WIIII thc ci t : i t i l ishct l  doii i i t iai i l  gi.oups 

c )  

k , 

e 1 ' 1 1 ~  use o1 !\ld>lti~oii Mct1.0 1L1aiLc1 ilara. pxttculnrly in sii iallcr markets, imposes a I'm mort 

Ircsiricti\,c st; int latd t han  cxistiiig I-IIICS :in(\ wotild s ly i i i ic  incw entrants seeking to conipcte 
c f f cc t i vc l y  agaiiisi ciiti-cnclicd iiicga-ciliisolitlatols iind thcii. existing clusters 

c '  I' l ic ( 'oinni irsioi i  i - ~ e n t I > ,  rcvicw.cd ;itid ;ipprcrvcd liackynrd's acquisition of control 
ol 'scbcral  s ta t ic i t is  i t 1  t l ic b1uiicic. Indiana. ai-ea. 13ackyar-d's lioldings, however, could 
c ~ c c c d  the nwnci.ship t r i~ lcs  i C  Ai-hilron Meti-o Miirkct da la  is  used to detetmine the 
s i /c  r i l~ thc  markcc. Ai-bitroii assigiiccl Just I? stations to thc newly-created Muncie 
kliii.ioii, Itirliana, IL1cli.o Market. , A l t l i ~ ~ ~ ~ ~ I i  the owiierslrip rules allow common 
olviicrsli ip ~( ' ius t  ~7 I;M stations and 5 staticlns overall in a 12 station market, 
f ? d ) ; 1 t . < i  ;jlf-c:td>, li,JI<ls ir s( ; i ( io i ic  [ t i  (tic tlcfirictl rnnrkct. including 5 Fbf stations. 

Dcfi i t i t is ut i i i l lcr  ~ i i . i i ~ k c ~ s  i i i v u l \ c s  :I gl-cal (Ic:i/ or~l iscrct i( l t i~i1-y l i i i c  tlrawllrs. I n  t l lc 
itbscncc o l ' : ~  single largc c i l y ,  otic i i i us t  1)icli atid clioose .unong g o u p s  ol.smaller 
~ 'c~ l i i l t i u t l i l i c s  lo liwti tic\\ i i t x L c ~ s  I I 's I I~I I  c l io iccs a i ~ c  niade arhitrarily a i ~ d  \vitliout 

( '  
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rcrcreiicc to ex is t ing and polential competitioii, the fomiation o fncw markets could 
Jiavc an iininediatc :ind devastating cffect on smaller group owners. For this reason, 
the Commission must not extend the use of Arbitron Metro Market definitions to 
smaller markets without careful consideration of the effects on such markets. 

' 1 ' 0  the extc i i l  thc use 01 Arhitroii Metro Market dcfinitions would create more 
rcslrictivc standards i i i  srnallcr markets, such acts would b c  rercgilatory and contrary 
to Ihe intciit o f  Sechon 202(h) of tlic 'Telecoiiimunicatioiis Act a l l996  and the 
prcsuiiipticin i i i  Eavor o f  rcpcal that coui~ts h a v e  round must be applied in construing 
i t s  prov is ion.  

0 

* Vlorc reslrictivc niatkets crca~cd by [ l ie iisc o l ~ A r l > i t i ~ o l ~  Metro Market data could force statioii 
divcsti1tii.c or the brcakup ol'existing ciuslers. 

c! l o r  m a l l e i -  group o w l e i ' s  IO bc iible tlo maintain value, they must have the ability to 
kccp existing clusters iriliict. 

1;olciiig tlic divcstilurc oi.statioiis i'i.oiii i i i i  cxistiiig cluster would have a devastating 
arid iiiiniediale crlect 011 21 sniallci- grotip owne l  by causing a precipitous loss of 
~i iarkc l  value lor i t s  properties :ind an i i iahi l i ly lo  obtaiii loan capital. 

Morcovcr. uiilcss cxisti i ig cluslcrs iiiay bc tr;insfcrrccl 01. ass igwi ,  srnall g o u p  
omiiiers w i l l  Iosc i i i t ich or t i ic  iiiarkct value of t l ie i r  stalions becausc prospective 
1,rryci.s wi l l  no( hc ;iblc IC I  irciiliic llic hencl ik of existing clilslers. Most smaller 
growing ccrmpaiiies l ikely wi l l  need to rcstructure 10 secure financing, change 
owiicrsliip III inilia1 public orl'criiigs iuitl, jroteiitially, inersc m:itli othcr comparably 
s i / cd  coiii1iaiiics i l ' thy ;II.C to gl-vu illto errcctivc coinpetilors. The nlcga-owncrs 
;iIi.cady Iiavc passccl throtlgli t l i a l  stage of development. Undcr niorc restrictive 
m i r k c t  tieliii i l ions. cvc i i  :I siiriplc wq7crratc icstrt ictt i r i i i~, IPO or othcr change of 
coi i l ro l  coirid lbrcc I hc  hrcah up o1'clustci-s, dcslroyiiig much of  the value Of smaikr 
coiiipiiiiies like 13;icky:irti airti pi.ccludiiig (he171 from becoming effeclivc compelitors 
;igainst tlii: iiieg;i-ownci.s. 

AI h c  sai i ic  i i i i i c ,  i i i ( i i~ rcstrictivc n ia rke~ tlelinitions, combined wi th  
1I-aiisfciiassigiimciit lirolcctions Cor cxisling clusters ( i  e.. "grandfathered clusters"). 
woiiltl siniply lock-iii t l ic current pattcins o f  market dorninancc while blockirig the 
tlcvclopiricnl ol'potcntially c o i i i p c ~ i ~ i v c  IICW cltistcrs. 

o 

o 

I 

* ;\i~hitron is :I public comp;iiiy accotn~tablc io i ts  sliarcholtlcrs and to its largest custoiuers, 
wliicli iirc thc cntrciicticci nie~a-consolidalors. The economic incentives giiiding Arbitron's 
J C C i s i o i i b  (lo not i icccssai~i ly aligti with rlic public i i ik rcs l  heucfiis that ihc Comniission seeks 
lo I~cil l iYc in  th is pr(~ccedii ig. I~ lsc oFArhitroii riiarkcl deliii itioiis, which the compa[iy may 
\ i l l y  flroiil l i i l i c  to l i i i ie, \ ~ o u l d  i i ic i i i i  Il ia1 I l ic value o ln iarkc l  cluilers of'emcrging 
i,ninpctilors m i l >  Ihccoiiic :I ~ t ~ i i c t i o i i  ot i \ rhi t ron 's  colnmercial interests. 
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c: For ilialance, i n  1087, Arhitl-oii lowered i t s  esliniate of the Black population in the 
tfotislofi, Texas, miirkel after certain major station owners petitioned for such 
changes. IWio station KMJQ(FM), which coiiccntrated on Black listeners, lost 
markel share as a rcsult. In response, KMJQ(FM) submitted population reports from 
the City of Houston Department of Planning and Development, which were endorsed 
hy thc city of [Ioustoti and Harris County. Arhitron refuscd to revise its estimates, 
Itowever, or even postponc the implementation of the lower estimates pending further 
studies. (See K M J Q  KMJMDrop Arbilr-on, Radio and Records, Jan. 13, 1988, at 3, 
atlaclied hcrcto.) Similarly, Spanish language broadcasters have criticized Arbitron' 
failure to take accurate account of language preference, which undermines the 
Hispanic radio industry by giving a l a k e  nicasure of the listening habits of Spanish- 
language Iistcncrs 

['uiicliisims: 

e Or1/1' F / c  M'hci /  Is Hi-r,kwi. ' I ' l ie Commission should not disrupt the market by drastically 
allei~ing radio tiiarkcl clciinilions. Althotigh the currenl rules creatc certain 
inconsistcncics and discrcpancics that should be addressed (e.g., the "Pine BIuW 
prohleiii). iadical chanscs iii-c uniiccessal-y and iiot in  the public interest --- particularly 
i \ h e i ~  siicli cli;rngcs will Iiglrteii existing restrictions. 

, l h / i . m  1,s No/ 717c ~ I , Y L I W  Use o!"Arbitroii Metro Market  Data will lead to arhitrary 
iriai.kct dcfiiiiliims ~II;II m a y  t ic i t  ircllccl colnpclilivc realities. I n  paiticular, Arbitron 
blell-o Markc1 data m u s t  not he I I S C ~  i n  markets snlallcr than the Top 200 because the 
impact will I)c arbitrary and incotisistcnt. Morcover, adopting morc restrictive Arbitron 
Mclm ;Llxkcfs wi l l  only  clisr-lip1 (he cffor-~s of cnierging small companies that s l~ould  be 
eticoutuged as ci'tectivi. competitol~s LO the rncga-consolidators. 

0 



KMJQ, MJM Drop Arbitron 



Kcplacing the C u r r e n t  Radio Matket  Definition wi th  an ArhitroiiiBlA Standard 
Wi l l  Frus l ra tc  the Efforts of Small and Medium-Sized Group Owners to 

Compete Effectively wi th  Mega-Groups in L o c a l  M a r k e t s  

'I'lic ('oiiiiiiission should n u l  tlisrupl the radio indtistrv by drastically allering radio market 
t lcl ini t ions b;ised oii Arhiti.on and/or  51.4 standards. 

0 

i) Tlie industry has adapted to the current radio market delinition, and those entities that 
enlcrctl [he markel since I996 ha\jc based their coinpctitive strategies on the existing 
deliriition. 

Tlicsc iicw entranls arid oihcr growing companies must have the opportunity to develop 
cflicieiit cluslers o r  stations under the same nilcs (hat have been tiscd to bui ld the exisling 
mega-coiiipaiiies. Othcnvise, Ihc iicw entrants w i l l  no( have any opportunity to conipctc 
en'eclivcly with thcni. 

Disruplioii i n  the iiidusll-y from a i icw radio inarkel definit ion will disproportionately 
Ii;inii sin;iller playcl-s for wlioni tlic loss or iliahilily to transfer intact even a single cluster 
could have ii devastaliris effect. Mega-owners can spread the risk o f  a major change 
across one or iiiorc ol-lheir iiiarkcls; snialler owiiers seekins to compete with lhern 
c;1111101 

c) 

o 

e I1'11ic Coii i i i i issioii iicvertlicless changes (he radio iriarkcl deli i i i t ion l o  an Arbitrou and/or R I A  
s~;indard, thc (~'oiiirnissiori iiiiisl adopt provisions that liinil thc h a m  hat smal ler  group owiirrs 
will  suffcr: 

(I ' I ' l ic C'ommissioii should pi-ovitlc for fiill yaiidfatl iering and full transfcrahility o f  
c I i I slcrs. 

9 ,A rcquircriicnl li,r clivcsliturc oi'clustcrs would scvercly and disproportionalely 
I i i i i i i i  smallcr y o u p  owi~c i~s ;  mega-owncIs can spread the risk 

,411y li i i i i t i i t ioi i (111 1raiiskr;ibiIily o f  clusters woiild rcsull i n  an ininiediale loss o r  
\,aluc I l iat w o i i l ~ l  he fell i i iosl ;iculely hy small group owners. Mcga-owners 
rci~cl icd thcir current posilions through a hislory of transfers and assignmcnts, 
i i icl i iding iitiiiicrous "trade up" s;iles and exchanges, ini t ial  public offerings, 
i n c i y x s .  and the additioii or new cquily investors. 1Elhe Cornn~ission only 
pcri i i i ls ;I li inilcl l i i~ imher  o f  transfcrs ofgraidl'athered clusters, i t  w i l l  cut o f f l l le  
only g,rowill path O r  tlimr seeking LO offer effcclive compctition lo mega-owners. 

T l ic  Coiiimissioii should i i l l o ~  aiiy owner in a market to increase station ownership to Ihe 
ICL'CI nTlhc largest grandlathcrcd c lus~cr .  Oihcrwrse, ihe i ic~v rules efliclively iv i l lpro/err 
I ~ ~ ~ r ~ - c w c i ~ c ~ t l  I I I [ ~ , ~ ( ~ ~ ~ ~ ~ I ' / ~ ( ' I . . ~  iig,lt.iiii,ti e[wiii,c coiiipc~tirion. 

S~at iuns  i i i  i~ niai.kcl 11ia1 du  i iot Iiavc ;my contour overlap with another co-owned station 
ill [lie market - -  oi. h a \ e  s o  l i l l l c  ccintotir ovzrlap (ha[ the Commission's rules would 
pcrlnil sane-sei-vicc simulcasli i ig - -  shotild be trcaled as one station in the numerator in 

cl\crlappiiig C'lacs ,4 stiitions \\auld he treated the same as an  entrenclieil owner's 
ii \'cr 12 pp i iig C l i i s s  C stat  i (ins. 

N'(' Sho~r It! ( k i l l  will1 riiioiiiillics uiidcr llic ctirreiit inarkcl definitio11 staiidar(l on a case- 
hy-c;ise hisis. ['or em i ip le .  the so-callcd "Pine Rluft" problcrn co~i ld  bc addressed by 
rq i l i r i i i g  Illill I h C  i cq i i is i lc  miil.kcl si/c hi. established without counting ill thc 
dcrlollliI1;lloi- c o l 1 i l l l ~ i i i ~ ) ~ o ~ b i i c i ~  sldlioiis lhat are Iiot a part o f  111~ clLlster being, c-~al~i:i[c(j. 

1 

(1 

~> 

cotnptitiiig the on'ncrship limit for that licensee. Otherwise, a new entrant's two non- 

: J  



Backyard Broadcasting Holdings, L1,C Stations 
(by Arhitron Market)  

Jackson. Mississippi (Arbitron Metro R a n k  123) 

Licrnsec: Backyard Broadcasting Mississippi, IL.1.C 
WTYX(FM), Jackson, Mississippi 
WRXW(I:M), Pcarl, Mississippi 

R’luncie-Marion, Indiana (Arhitron h4etro Rank ZOI), 

[.iccnsec: liidiana Sabrecum lnc. ’  
W H I Y ( P M ) ,  llartford City, [ndiana 
WHTI(FM), Alexandria, Indiana 
WIJKK(FM), Flwood. Indiana 
WI:KK(I:M), Miincie, Indiana 

Licensee: Muncie SabreCom, Inc 
W X M ( A M ) ,  Muncic, Indiana 
WI,IK-FM, Muncic, Indiana 

Olean, N e w  Vurk (Arbitroii Met ro  Rauk 207), 

Licensee: Anou Communicatiriiis o i N  Y ., Inc. 
U~PlG( l34) ,  Olean, New Ynrk 
\VtII)L(AM), Oleaii, Ne\\ York 

Rlinira-Corning, No!’ Y o r k  ( , \ rh i l rm Rlelrn Rank 213) 

Licensee. Cheiiiiing Cuunly Radio. I I I C .  
WUKI(I.’M), Corning, New York 
Wt’Gl(kM), t h s c h e a d s ,  New Yurk 
WNG%(FM), Montoui Falls, Ncw YorL 
LVWI.Z(AM). Horseheads, New Yolk 
\VGMF(,4M), Watkins Glen, New J’ork 

Millianirport, I’eniisylvaiiia (Arbitrim Metro Itaiih 2YJ) 

Licensee: Soutli Willianisport SahrcCum, l nc  
WILQ(FM), Williamsport, Pennsylvania 
W WPA(AM),  Williamsporl, I’ennsylvania 
\WI%D-FM, Mulicy, I’ennsylvania 
WZ,XR(FM), S. Williamsport, Fcmisylvania 
\VCXK(FM), Lcwishurg. Pcnnsylvaiiia 
WR\’II(FM), Willianisptirl, Pennsylvania 

’ liidiana SahrcCoin, l i ic .  hldliun W I  I I I U ( A M ) ,  Anderson, I i idiana, is lint incliided i n  the Muncic-Marion, Indiana, 
,Arbition Meln, Marhct 
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